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WITHHOLDING TAX — NON-RESIDENT SELLERS

A Summary of Section 35A of the Income Tax Act

o Where the seller of immovable property is a non-resident, the purchaser has an obligation to
withhold part of the purchase price from the seller, and pay such withheld portion to SARS.

o Not applicable to transactions where the purchase price is less than R2 Million and deposits
held

e How much must be withheld?

- 5% of purchase price where the Seller is a natural person
- 7.5% of purchase price where the Seller is a company or CC
10% of purchase price where the Seller is a Trust

to be paid to SARS within 14 days after the amount was withheld where the Purchaser is a
resident, or 28 days where the purchaser is a non-resident.

e Sanction for funds not withheld

If a purchaser knows or reasonably ought to have known that the seller is not a resident, and
fails to withhold the amount required, the purchaser will be personally liable to pay the amount
to SARS on the date it is due.

o Conveyancer and Estate Agent has an obligation to notify

Section 35A(11) states that; "Any estate agent and any conveyancer who is entitled to any
remuneration or other payment in respect of services rendered in connection with the disposal
of the immovable property by the seller or the registration of transfer, as the case may be, must
before any payment is made to the seller each notify the purchaser in writing of the fact that
the seller is not a resident and that the provisions of this section may apply."

Section 35A(12) states that: "If an estate agent or conveyancer knows or should reasonably
have known that the seller is not a resident and fails to comply with subsection (11), that failing
estate agent or conveyancer is jointly and severally liable for the payment of the amount which
the purchaser is required to withhold and pay to the Commissioner in terms of this section, but
limited to the amount of remuneration or other payment in respect of the services rendered in
connection with the disposal of the immovable property by the seller or the registration of
transfer, as the case may be."

Purchaser will not be liable for failure to withhold if " an estate agent or conveyancer assist in
the disposal of the immovable property and fails to notify the purchaser"

When is someone regarded as a non-resident for tax purposes?
IN RESPECT OF NATURAL PERSONS

For natural persons there are two rules being: -




"ordinary resident test " or "physical presence test"
Ordinary Resident

Ordinary resident is not determined by physical presence, but is in effect a state of mind. The
Courts have defined an ordinary resident to be a person who is habitually and normally resident
here, apart from their temporary or occasional absences for long or short duration. It would
therefore be the country to which a person would naturally and as a matter of course return
from their wanderings.

Physical Presence

If a person is not an ordinary resident, he or she will be treated as a resident for tax purposes
by the prescribed amount of time is spent in the Republic i.e. "the person is in the Republic for
more than 91 days in aggregate during the year of assessment, and was in total during the
preceding 5 years of assessment physically present in the Republic for a period exceeding 915
days and physically present in the Republic for a period exceeding 91 days in aggregate in
each of such 5 preceding years.

COMPANIES, CC'S AND TRUSTS

Legal entities are considered resident in RSA if the entity was incorporated, established or
formed in RSA, or if the effective place of management thereof is in RSA.

In certain instances the RSA government may deem a legal entity to be exclusively a resident
of another country in terms of an agreement concluded with that other country with the purpose
of avoidance of double taxation.

DIRECTIVES

The Seller is entitled to apply for a directive for no-withholding or a reduced withholding having
regard to the following:

security being furnished for the payment of the Tax due;

the extent of the Seller's assets in RSA;

whether the Seller is subject to the withholding Tax;

whether the liability of the Seller is less than the withholding obligation.

el

ADVANCE ON SELLER'S TAX LIABILITY

The amounts withheld will be treated as an advance in respect of the Seller's liability for capital
gains tax for the year of assessment.

COMMENCEMENT DATE
The withholding provision applies to all sales concluded after 1 September 2007.

For further details in this regard, speak to one of our Professionals in Property Law
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